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MR. JUSTICE RUTLEDGE AND THE FOURTH
AMENDMENT*
FOWLER V. HARPER**
To the men who founded this nation the idea that "a man's house
is his castle" was no mere figure of speech. One of the many just causes
of complaint by the colonists and one largely responsible for the Fourth
Amendment protection against unreasonable searches and seizures, was
the practice of British courts to issue the notorious "writs of assistance."
These writs enabled the Kings' customs officers to go ransacking at
large through homes and warehouses on fishing expeditions for contra-
band. Smuggling during colonial days was costing the royal treasury
large sums and the ruthless writ was a catchall device to meet it.
As early as 1886 in Boyd v. United States1 Justice Bradley pointed
out the close relationship between the Fourth Amendment and the pro-
vision against self-incrimination of the Fifth. The seizure or compulsory
production of a citizen's private papers to be used against him is the
equivalent of compelling him to be a witness against himself. In the
course of his opinion the Justice took occasion to go into the history of
the Fourth Amendment. He quoted James Otis of Massachusetts that
this writ of assistance was "the worst instrument of arbitrary power, the
most destructive of English liberty, and the fundamental principles of
law, that ever was found in an English law book." The liberty of the
citizens was placed in "the hands of every petty officer."
The occasion was a court argument in the Boston Town House in
1761 between a representative of the crown on the one hand and Otis
and Oxenbridge Thatcher on the other. An authentic account was pre-
pared by John Adams who was present at the argument.2 Otis went on
to point out that "not more than one instance can be found of it in all
our law-books; and that was in the zenith of arbitrary power, viz. in
the reign of Charles Z, when Star-Chamber powers were pushed to
extremity by some ignorant clerk of the Exchequer."s Adams stated
that the one precedent of issuing general warrants in the time of Charles
Z was by Chief Justice Scroggs, for which he was afterwards impeached
by the House of Commons.4 ~
In view of their bitter experiences with these general writs giving
* This article will constitute a chapter in a forthcoming book on Justice Rutledge
and the Bill of Rights.
** Simeon E. Baldwin Professor of Law, Yale Law School; Visiting Professor of
Law, University of Miami Law School, Spring Terms 1963, 1964.
L 116 U.S. 616 (1886).
2. 2 ADAMS, JOHN ADAI>£S WORKS 521-23, as reprinted in 1761-1772 Mass. (Quincy)
469 (App.).
3. Id. at 472.
4. Ibid.
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